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What is an estate freeze?

An estate freeze refers to the transfer
of the future growth in value of a busi-
ness, investments, or other assets into
the hands of subsequent generations
(the “Children”). The current owners
(the “Parents”) are effectively divested
of this future growth. An estate freeze
typically limits the value of the Par-
ents’ estate to the value at the date
the freeze is implemented (the freezor
typically retains the current value of
the asset, although often in a differ-
ent form). Accordingly, capital gains
and other tax exposure on the future
growth that would otherwise arise
when the assets pass from Parents to
Children are avoided.

Why is an estate freeze
implemented?

The main reason to implement a freeze
is to maximize the value of the estate
that will ultimately pass to the freezor's
beneficiaries.

An individual is generally consid-
ered to dispose of his or her capital

property, on death, at fair market
values. Reducing the value of one’s
property that will be subject to these
“deemed disposition” rules serves

to maximize the value of the assets
received by the beneficiaries.

For this reason, an estate freeze is
implemented when the assets of the
freezor are expected to appreciate. The
avoidance of capital gains and other
tax that would otherwise be incurred
on the transfer of appreciated assets
to a subsequent generation means
that the beneficiaries will receive more
(and the Canada Revenue Agency
less). If the assets are expected to de-
preciate, it is usually preferable not to
implement an estate freeze.

In addition to avoiding capital gains
tax upon the death of the Parent, an
estate freeze may serve a number
of other purposes, which are listed
below.

Income splitting

Income and capital gains might be
taxed in the hands of family members
who are in a lower marginal tax rate
than that of the Parents. There are a
number of income tax rules (the “at-
tribution rules”) that are designed to
thwart this objective. It is, however,
quite possible to implement successful
income-splitting strategies within the
context of a freeze, notwithstanding
these rules. In the corporate context,
income-splitting also refers to the
ability to have corporate distributions,
as well as gains from the sale of shares
themselves, taxed in the hands of
lower-bracket family members. In the
latter case, multiple recourses to the
enhanced ($750,000) lifetime capital
gains exemption may also be an objec-
tive of the freeze.
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Creditor protection

It may be possible to afford a degree of protection
from creditors with respect to shares held by Children
(or better still by a discretionary family trust in their
favour). Shares held by Parents might be subject to
claims as a result of personal guarantees, judgment
creditors, etc. Depending on the circumstances and the
structure of the estate freeze, this may not be the case
with respect to shares held by Children.

Probate planning

Because an estate freeze limits the future growth of
assets, it also limits the value of the freezor’s estate at
death, due to probate tax being imposed in accordance
with the magnitude of the latter. Probate tax is highest
in Ontario and British Columbia and, in these provinces,
probate planning has become an integral part of estate
planning.
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Marital considerations

In addition to limiting the future growth of assets with
respect to Parents, an estate freeze will often be de-
signed to limit marital claims vis-a-vis the growth assets.

Incorporation tax benefits

The tax benefits of incorporation may also be obtained
or enhanced by implementing an estate freeze. This may
include creating a second small-business base (i.e., cre-
ating a new corporation to be frozen that is not associ-
ated with a pre-existing operating company).




